
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT CASES. 239 

R. 508; but by the weight of authority, when a new trial is asked for on the 
ground of misconduct of a juror it must be shown that the party was 
probably injured by such misconduct. Medlar v. State, 26 Ind. 171 ; State v. 
Cross, 95 Iowa 629. Bearing directly on the principal case, it was said in 
State v. Woodson, 41 Iowa 425, " It is not sufficient to vitiate a verdict of con- 
viction, that a juror made statements to his associates concerning defendant's 
character from his own knowledge unless prejudice is shown to have resulted." 
In a few cases it has been held that a presumption of prejudice arises from 
proof of misconduct. Commonwealth v. Roby, 12 Pick. 496; Creek v. State, 
24 Ind. 151. The better rule is that the matter of denying a motion for new 
trial for alleged misconduct on the part of the jury lies largely within the dis- 
cretion of the trial court. Wiest v. Luyendyk, 73 Mich. 661 ; People v. John- 
son, no N. Y. 134; Com. v. White, 147 Mass. 76. 

Damages — Personal Injuries — Future Suffering. — Schwend v. St. 
Louis Transit Co., 80 S. W. 40, (Mo.).— Held, that an instruction, in an action 
for personal injuries, authorizing recovery for pain and anguish which plaintiff 
"may" suffer in the future, is erroneous. 

While damages for future suffering may unquestionably be awarded, it is 
generally required that the suffering must be such as will necessarily follow. 
Washington <S-> G. R. Co. v. Harmon's Admr., 147 U. S. 571 ; Filer v. N. Y. 
C. R. Co., 49 N. Y.\42; Atlanta <S» W. P. R. Co. v. Johnson, 66 Ga. 259. Or 
at least must be reasonably certain. Ohio &* M. R. Co. v. Cosby, 107 Ind. 32; 
Stutz v. Chicago <S-» N. W. R. Co. , 73 Wis. 147. Such prospective suffering 
must not be merely speculative. Strohm v. N. Y. L. E. &° W. R. Co., 96 
N. Y. 305; Dawson v. City oj Troy, 49 Hun 322. When the court had cor- 
rectly charged the jury that such future suffering must be reasonably certain, 
a request by the defendant to charge further that ' ' damages must not be 
assessed for merely possible or even probable future effects not now apparent," 
was properly refused because it would merely tend to confuse the jury. Kan- 
sas City, F. S. &* M. R. Co. v. Stoner, 49 Fed. 209. In Raymond v. Kescn- 
burg, 91 Wis. 191, an instruction practically the same as that in the present 
case was held to be erroneous and both decisions follow the weight of authority. 

Death by Wrongful Act — Elements of Compensation. — International 
& G. N. R. Co. v. McVey, 81 S. W. 991 (Tex.).— In an action to recover 
damages for death by wrongful act brought under a statute similar to Lord 
Campbell's Act, held, that the children of the deceased may recover not only 
for the loss of the earning capacity of the father but also for the loss of his 
care and counsel. 

The liberal rule of compensation laid down in the present case is in 
harmony with many decisions holding that the care and counsel of a parent 
have a pecuniary value and that damages may be awarded for their loss. 
Anthony Ittner Brick Co. v. Ashly, 198 111. 562 ; Stern/els v. Metropolitan St. 
Ry. Co., 174 N. Y. 512; N. P. R. Co. v. Freeman, 83 Fed. 82. In many cases 
however it is held that recovery cannot be had in the absence of evidence 
that the deceased was fitted to give valuable advice and counsel. Walker v. 
Lake Shore R. Co., in Mich. 518; St. Louis &* S. F. R. Co. v. Townsend, 
69 Ark. 380. In May v. W. Jersey R. Co., 62 N. J. L. 63, it is held that the 
counsel must relate to pecuniary matters in order to form an element of com- 
pensation; while in ///. R. Co. v. Bentz, 108 Tenn. 670, it is stated that a 
wife cannot recover for the loss of the advice and counsel of her husband. In 
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most jurisdictions no recovery can be had for mental suffering of the bene- 
ficiary. State v. B. &* 0. R. R. Co., 24 Md. 84; Mansfield Coal, etc., Co. w> 
McEnery, 91 Pa. St. 185; contra, Cleary v. City R. Co., 76 Cal. 240; nor for 
loss of society of deceased. Potter v. Chicago &> TV. W. R. Co., 21 Wis. 377; 
Caldwell v. Brown, 53 Pa. St. 453 ; contra, Dyas v. So. Pac. R. Co., 140 Cal. 
263. The tendency of the latest decisions is to allow damages only for 
pecuniary loss and to award nothing by way of solatium. 

Equity — Fraudulent Conveyances — Trusts. — Monahan v. Monahan, 
59 Atl. 169, (Vt.). — Where one makes a conveyance of securities to avoid 
taxation and subsequently seeks to impress such securities with a trust, held, 
that the complainant will not be denied relief when the issue raised by the 
pleadings is without reference to the fraudulent conveyance. Tyler, Start, 
and Stafford, JJ., dissenting. 

There is a manifest distinction between cases such as the above and those 
in which equitable relief would result in the enforcement of an illegal agree- 
ment, as in Ritchie v. Smith, 6 C. B. 462. But the line of demarcation has 
not been clearly drawn. Equity will not necessarily refuse its aid when a 
party to an illegal transaction seeks relief in respect to property which has 
been acquired thereby. Sharp v. Taylor, 2 Phil. Ch. 801 ; Tyler v. Tyler, 
25 111. App. 333. But it is held in many jurisdictions that any unconscientious 
conduct connected with the controversy will preclude redress. Mitchell v. 
Commissioners, 91 U. S. 206; Ransom v. Burlington, in Iowa 77. It is 
said in some cases that relief will be given when the party does not have to 
appeal to and rely upon the terms of the illegal agreement in establishing his 
claim. Simpson v. Bloss, 7 Taunt. 246; Spring v. Know I ton, 103 U. S. 49. 
This rests upon the ground that the violation of law has already been accom- 
plished and no further detriment can result in compelling one who has property 
in his possession belonging to another to make restitution. Gilliam v. Brown, 
43 Miss. 641. 

Evidence — Ancient Deeds — No Witnesses or Acknowledgment. — 
O'Neal et al. v. Tennessee Coal, Iron & R. Co., 37 So. 275 (Ala.).— A 
deed signed by the grantor by his mark only, not witnessed or acknowledged, 
therefore insufficient on its face, held, inadmissible as an ancient deed with- 
out proof of execution. 

Proof of the execution of an ancient deed, apparently genuine, is not 
necessary in order that it may be admitted in evidence. Fulkerson v. Holmes, 
117U. S. 389; Whitman v. Heneberry, 73 111. 109. The genuineness must 
be established, McCloskey v. Leadbetter, 1 Ga. 551. The mere production is 
not sufficient for its admission, Fogal v. Pirro, 23 N. Y. 100. Where an 
instrument is admitted as an ancient deed it is admitted as being formally 
executed by signing, sealing and delivery. Brown v. Wood, 6 Rich. Eq. 155. 
What is necessary for a deed to show in order to be admitted as an ancient 
deed without proof seems to differ in the several states. Antiquity alone is 
not sufficient if the deed is apparently defective. Williams v. Boss, 22 Vt. 
352; Reaume v. Chambers, 22 Mo. 36; thus where no consideration is ex- 
pressed and the words "this indenture" are omitted. Gittings v. Hall, 1 
Har. & J. 14. But they are upheld though defective in form and execution 
in Hill v. Lord, 48 Me. 83 ; Hoge v. Hobb, 94 Mo. 489 ; White v. Hutchings, 
40 Ala. 253. Failure to record power of attorney to convey is held not to be 
fatal in Taylor v. Cox, 41 Ky. 429. 



